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Legislation May Limit Student Loan Collections 

 
 

Total student loan debt has surpassed $1 trillion, meaning Americans now owe more on 

student loans than on credit cards. The New York Times reported that in 2011 more than five 

million borrowers were in default (defined as 270 days without payment by the Dept. of 

Education). These defaults amounted to approximately $76 billion in student loans last year 

alone, and the numbers are expected to increase in the coming years as tuition rates continue 

to rise and the job market remains stagnant. Consequently, collecting on student loans will 

likely take up a larger portion of firms’ collection portfolios. In fact, Bloomberg News reported 

collection agencies working directly for the Department of Education or state agencies earned 

about $1 billion in commissions in 2011. 

 

Superficially, student loan collections would appear to be the “Great White Whale” because 

they are government backed, have no statute of limitations, and are non-dischargeable in 

bankruptcy. However, collection professionals should be wary as it is only a matter time before 

lawmakers address the public’s mounting concern over student loan debt with legislation and 

regulation similar to the measures enacted in the Dodd-Frank Wall Street Reform and the 

Consumer Protection Act, which created, the now omnipresent, Consumer Financial Protection 

Bureau (CFPB). Receiving less fanfare is the fact there is now a Student Loan Ombudsman 

within the CFPB. Already, the CFPB and the Ombudsman have both weighed in on private 

student loans and have presented their findings and recommendations to Congress and the 

Department of Education. 

 

Lawmakers, in turn, either in response to regulators or their constituents’ concern over what is 

beginning to be perceived as a student loan debt crisis, proposed legislation ranging from 

modification of repayment to student loan debt forgiveness. 

 

Two recent examples are the Earnings Contingent Education Loans (ExCEL) Act H.R. 6674 

introduced by Rep. Tom Petri (R) Wisconsin, and The Private Student Loan Bankruptcy 

Fairness Act H.R. 532 introduced by Rep. Steve Cohen (D) Tennessee. 
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The ExCEL Act is a bill intended to change the way student loans are repaid and would 

effectively curtail collection activity on student loans. Employers would be required to withhold 

student loan payments from employees’ wages with a cap at 15%, similar to many states’ wage 

exemptions. The Act would also cap the interest accrued through the life of the loan at 50% of 

the principle balance borrowed. The ExCEL Act would eliminate loan subsidies such as interest 

forgiveness throughout enrollment, and loan forgiveness for public service. Hence, in one fell 

swoop, the Ex- CEL Act would take collection of student loans out of the hands of private 

industry and place it squarely within the oversight of the Internal Revenue Service. The law, if 

enacted, would place a heavy burden on employers, especially as the number of student loan 

borrowers increases with each passing year. This could have a tremendous impact on our 

industry, beyond the obvious, as the IRS, likely without need for legal niceties like filing suit or 

obtaining judgment, would be first in line in garnishment, muscling aside our judgments and 

collection activity in favor of theirs. 

 

The Private Student Loan Bankruptcy Fairness Act is, in effect, a repeal of the 2005 Bankruptcy 

Abuse Prevention and Consumer Protection Act. The 2005 Act amended the Bankruptcy Code 

to make private student loans non-dischargeable in bankruptcy, similar to government loans. 

As the law currently stands, both private and government student loans are not dischargeable 

in bankruptcy, unless the debtor files an adversary proceeding and there is a finding of “undue 

hardship.” This onerous standard was created twenty-six years ago in Brunner v. New York 

State Higher Education Services Corp., 831 F.2d 395 (2d Cir. 1987). 

 

The Fairness Act would roll back the 2005 amendments and once again make private student 

loans dischargeable in bankruptcy. This proposed legislation, which is currently in committee, 

comes on the heels of the CFPB report, which was less than complimentary towards private 

student loans. One of the more prominent recommendations by the CFPB was for Congress to 

repeal the 2005 amendments as there was little evidence to suggest any systemic abuse of the 

bankruptcy code in seeking student loan discharges. 

 

If the current trends continue it is not difficult to see more ambitious legislation being introduced 

and more regulation of student loans from commencement to collection. 

By: FRED N. BLITT 

Source : collectionindustry.org 
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About Profitera Corporation Sdn. Bhd. 

Profitera Corporation is a leading technology provider of Revenue & Arrears Collections, Debt Recovery and 

Agency Management Software Solutions. Profitera provides specific solutions to help its Customers focus on their 

clients, reduce arrears and optimize profits throughout their Revenue and Profitability Lifecycle. As experts in 

Revenue & Arrears Collections, Debt Recovery and Agency Management, Profitera continuously brings enterprise 

level scalable software technologies to the doorstep of its Customers. This helps to reduce Arrears Delinquency, Bad 

Debt and Improve Tracking & Profitability. Profitera, being a MSC status and TUV Quality certified company has 

its global HQ in Malaysia and leverages on partners for regional presence in ASEAN, Asia South, Middle East and 

Africa. 

 

Enterprise Revenue Collections & Debt Recovery Software Systems 

SMS Notification and 2-way SMS Interaction software platform 

Data Management and Software Integration Services 

Data Analysis, OLAP and Multi-dimensional Cubes for Online Interactive Reporting 

 


